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In the Matter of: Objectionsto Issuance of Solid Waste Facility Per mit 46-09,
Great Lakes Transfer Station, La Porte County
2006 OEA 24 (05-S-J-3632; 05-S-J-3655)

STATE OF INDIANA ) BEFORE THE INDIANA OFFICE OF
) SS:
COUNTY OF MARION ) ENVIRONMENTAL ADJUDICATION

IN THE MATTER OF: )
OBJECTIONS TO ISSUANCE OF )
SOLID WASTE FACILITY PERMIT )
FACILITY PERMIT 46-09 )
GREAT LAKES TRANSFER STATION )
LA PORTE COUNTY, INDIANA. )
) use@¥p. 05-S-J-3632
Town of Beverly Shores, ) Cause No. 05-S-J-3635
Petitioner, )
Town of Pines, )
Petitioner, )
Porter County Board of Commissioners, )
Board President Robert P. Harper, )
Board Vice President John A. Evans, and )
Board Secretary Carole M. Knoblock, )
Petitioners, )
La Porte County, )
Petitioners for Intervention, )
Great Lakes Transfer, LLC, )
Permittee/Respondent, )
Indiana Department of Environmental Management, )
Respondent. )

FINDINGS OF FACT, CONCLUSIONS OF LAW and FINAL ORDER
ONMOTIONTO DISMISSand MOTION FOR SUMMARY JUDGMENT

This matter came before the Court pursuant to tidiaha Department of Environmental
Management’s (“IDEM”) Motion for Summary JudgmentdaGreat Lakes Transfer, LLC's
(“Great Lakes”) Motion to Dismiss or for Summaryddment. Petitioners Town of Pines, the
Town of Beverly Shores, and the Porter County Boafrdcommissioners, Board President
Robert P. Harper, Board Vice President John A EwausBoard Secretary Carole M. Knoblock
and Intervenor La Porte Countfiled a joint Opposition to IDEM’s and Great Lakesotions.

In addition, evidence was taken at a stay hearmiylarch 1 and 6, 2006 and oral argument on
the dispositive motions was held on September T®62 The Environmental Law Judge
(“ELJ”) having considered the petitions, testimoryjdence, and pleadings of the parties, now
finds that judgment may be made upon the recoilte HLJ, by a preponderance of the evidence
and being duly advised, now makes the followinglifigs of fact and conclusions of law and
enters the following Order:

! The Court will collectively refer to both Petitiers and Intervenors as “Petitioners” for
simplicity since the Petitioners and Intervenonedgointly throughout these proceedings.
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Great Lakes Transfer Station, La Porte County
2006 OEA 24 (05-S-J-3632; 05-S-J-3655)

FINDINGS OF FACT

1. Great Lakes Transfer, LLC (“Great Lakes”) applied & permit to operate a solid waste
transfer station (“Transfer Station”) in La Porteudty on August 2, 2004. The Transfer
Station is located on County Line Road which alingth La Porte and Porter Counties.
The Transfer Station is located to the south ohlibé Town of Pines and the Town of
Beverly Shores. Exhibit4.

2. Prior to issuing the Permit, IDEM conducted a pulblearing on September 27, 2005
about the Permit application and the Transfer &tati IDEM solicited, received and
considered comments that were submitted at theiqpuideting and in writing by the
public. See e.g. Exhibit 20, Exhibit 23 (Responsiveness Summary).

3. Great Lakes responded to all requests that IDEMenfad additional information while
reviewing the application for the Permit. Greakés provided information not required
by the rules governing transfer station permit maplons, such as a wetlands
delineations report.See e.g. Exhibits 4, 5, 7, 9, 11, 12, 13, 15, 16, 18, 1B, e also
Affidavit of Sean Blieden attached to Great Lak®ition to Dismiss or for Summary
Judgment (“Blieden Aff.”), 4.

4. On November 9, 2005, the Indiana Department of iBrvnental Management (“IDEM”)
issued Solid Waste Facility Permit 46-09 (“PermitBxhibit 23, Blieden Aff., 2.

5. The Town of Pines filed its appeal on November ZK)5, the Town of Beverly Shores
filed its appeal on November 28, 2005. The Po@eunty Board of Commissioners,
Board President Robert P. Harper, Board Vice Peesidlohn A Evans and Board
Secretary Carole M. Knoblock (collectively “Port@ounty”) filed their appeal on
November 28, 2005, and La Porte County intervemedamuary 5, 2006.

6. The Town of Pines and the Town of Beverly Shoresldctively the “Towns”) have
alleged that the Transfer Station will cause inseglatraffic near the Towns which are
located to the North of the Transfer Station. BihR7, §2. They allege that the
increased traffic will cause dust, emissions, ggebaoise and odors in the Townkl.
The Towns further allege that the issuance of tleemR is contrary to IDEM’s
Environmental Justice Strategic Plan. Exhibit Z7,uring the Stay Hearing, the Towns
raised additional allegations that wetlands nearTitansfer Station may be impacted by
the operation of the Transfer Station.

2Unless otherwise noted, Exhibits refer to Exhibitsoduced at the Stay Hearing conducted on
March 1 and 62006.

% The Towns asserted traffic and noise and dusgemehdwater as their basis for an interest, but
do not list any of these issues as “Issues Propfusedonsideration at Hearing.” Exhibit 27,

192, 5.
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Porter County has alleged that the Transfer Sta@iemmit should not have been issued
because it has not received a permit from Portem@ato cut into County Line Road and
because operation of the Transfer Station may regbat trucks exceeding the posted
weight limit will travel County Line Road. Exhib&4, pp. 3, 6.

La Porte County alleged in its Petition to Intergdgranted on February 15, 2006) that
the Transfer Station presented a safety hazardubeocaf the heavy truck traffic in the
area. Exhibit 28, 13. La Porte County raised aduiiti allegations at the Stay Hearing
that Great Lakes did not yet own the property oncwht was proposing to build the
Transfer Station and that the Building Permit wasissued to the owner of the property
at the time the Building Permit was issued.

On January 12, 2006, this Court established a oeadf February 6, 2006 to amend
petitions. No amendments which added issues fosideration were filed, either prior
to or after February 6, 2006.

On April 10, 2006, IDEM moved for summary judgment the grounds that there were
no genuine issues of material fact and that thisrCoould affirm issuance of Great
Lakes’ permit. Great Lakes moved to dismiss thatiBes for failure to invoke this
Court’s jurisdiction or in the alternative for suramg judgment that there were no
genuine issues of material fact.

Petitioners and Intervenor filed a joint responsdhie dispositive motions on May 11,
2006, to which Great Lakes replied on June 19, 2006

Petitioners and Intervenor did not otherwise fiésponses until Porter County filed a
surreply on September 8, 2006, and Petitionersi@edvenors filed a joint surreply, per

Court Order so permitting, raising issues not prasly included in either their Petitions

for Review or any other pleadings on Septembe2@@6. New issues included whether
or not a certified deed was included in the peapjtlication, whether the current owners
of the property were required to sign the permpligation notwithstanding Great Lakes’

intention to purchase the property prior to operatiand the inclusion of the name and
address of the current owners in the permit apjpdica

These issues were raised without any additionalpauing evidence beyond that
introduced at the Stay Hearing. Petitioners aridriienors also discussed, for the first
time since the Petitions for Review had been filHdEM's Environmental Justice
Strategic Plan. The joint surreply filed on Segtem11, 2006 was served and filed via
email, and not in accordance with the filing praoes set out in 315 IAC 1-3-3, or in the
Court’s September 8, 2006 Order, which provided tha surreplies, if any, were “to be
served via email and via U.S. Mail.” Although tbeurt allows service of pleadings on
other parties via electronic submission, the ctwag not waived the requirements set
forth in 315 IAC 1-3-3 regarding filing formats.
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CONCLUSIONSOF LAW

The Office of Environmental Adjudication (“OEARas jurisdiction over the decisions of
the Commissioner of the IDEM and the parties todbetroversy pursuant t8D. CODE
8§4-21.5-7-3.

This is an Order issued pursuaniNDo. CODE § 4-21.5-3-4(e). Findings of fact that may
be construed as conclusions of law and conclusadnaw that may be construed as
findings of face are so deemed.

This Court must apply de novo standard of review to this proceeding when deteimgi

the facts at issuelndiana Dept. of Natural Resources v. United Refuse Co., Inc., 615
N.E.2d 100, 104 (Ind. 1993). Findings of fact mustased on the evidence presented to
the ELJ, and without deference to the agency’sirfictual determinatioid.; IND. CODE
84-21.5-3-27(d) states the review standard:

Findings must be based exclusively upon the eviglefcecord in the proceeding
and on matters officially noticed in that proceedirFindings must be based upon
the kind of evidence that is substantial and ré&iabThe administrative law
judge’s experience, technical competence, and &l knowledge may be
used in evaluating evidence.

Petitioners and Intervenors are required towish particularity the issues they propose
for consideration before this forumDe Novo review does not provide an unlimited
opportunity to continually raise new issues throwagh the proceedings. To the extent
that Petitioners and Intervenor have raised neuessot included in their Petitions for
Review, this Court is not required to consider ¢hessues. Notwithstanding untimely
issues raised late in the proceedings, this Coomtlodes that these untimely issues
raised by Petitioners are not sufficient to dereyglrmit.

Petitioners and Intervenor have the burden ofvelg that a permit was issued contrary
to law or is somehow deficient as a matter of lam. the matter of Objection to the
Issuance of Permit Approval No. IN 0061042 Aquasource Services and Technology, 2002

IN ENV LEXIS 18 at *6 (In. Off. Env. Adjud., Decereb 18, 2002)(Aquasource’)

The OEA may enter judgment for a party if itdénthat “the pleadings, depositions,
answers to interrogatories, and admissions on fdgether with the affidavits and
testimony, if any, show that a genuine issue amtomaterial fact does not exist and that
the moving party is entitled to judgment as a nmatfelaw.” IND. CODE 8§4-21.5-3-23.
The moving party bears the burden of establisHiag) summary judgment is appropriate.
All facts and inferences must be construed in fafothe non-movantAm. Family Ins.

Co. v. Globe Am. Cas. Co., 774 N.E.2d 932, 935 (Ind. Ct. App. 200R);the Matter of
Objection to the Denial of Excess Liability Trust Fund, Claim No. 200011504/FID
#10539 Gas America # 40, No. 01-F-J-2806, pp. 3—4, OEA (October 21, 2002).
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Petitioners and Intervenor have essentially dam@d of harms that will allegedly occur
because of the operation of the Transfer Stati@htarcks entering and leaving County
Line Road. Operational issues and traffic issuesrat within the jurisdiction of the
OEA, and present no genuine issue of material dacto whether the moving parties,
Great Lakes and IDEM, are entitled to judgment aster of law.

Petitioners and Intervenor have also complaited IDEM’s Environmental Strategic
Justice Plan will be violated by issuance of therpebecause residents of the area will
be disproportionately affected by pollution. Retiers and Intervenors have presented
no evidence indicating that indeed the issuancth@fpermit will result in pollution or
other negative environmental impacts upon the loealdents that might trigger any
environmental justice issues. Speculation thatridwesfer station may lead to additional
pollution is again an operational issue that is wahin the jurisdiction of the OEA.
Petitioners and Intervenors have likewise not preskany evidence demonstrating how
the Environmental Strategic Justice Plan is incaieal into the permitting process. The
regulations governing issuance of transfer stgbemmits does not allow IDEM to deny a
permit based solely upon environmental justiceassuThe existence of disputed facts
concerning compliance with or violation of the Enavimental Strategic Justice Plan
present no genuine issue of material fact as talveinghe moving parties, Great Lakes
and IDEM, are entitled to judgment as a matteawf. |

While Petitioners have shown that their legaérest in enforcing road weight limits,
local zoning and building permit regulations is agged and adversely affected should
Great Lakes’ not comply with applicable regulatioimeluding lack of a road-cut permit
because if the alleged harm, i.e., the allegedilibabo construct an access road because
Great Lakes lacks a road cut permit, such conditih also prevent IDEM from
allowing Great Lakes to operate if in fact thatdibion is true.

Petitioners claim that failure to demonstréiat tGreat Lakes had submitted a complete
application as stated in 329 IAC 11-9-2 should Itesuoverturning IDEM’s decision to
issue the permit. Petitioners allegations thataGtakes’ application was not complete
included the following:

a. As Great Lakes had not obtained a driveway peritntherefore lacked the
requisite road access;

b. La Porte County’s road access approval, as sulimiitéh Great Lakes’
application, was ineffective, as the specific roads subject to Porter
County’s jurisdiction, and not that of La Porte @by

c. Great Lakes provided land transfer information \ahdid not comply with
329 IAC 11-9-2, and which had expired prior to sigsion to IDEM.
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329 IAC 11-9-2 states that “a complete applcator a solid waste processing facility
permit must consist of the following informationbsnitted to the commissioner”. The
term “complete application” as used in 329 IAC 12-$ not the initial submittal as
challenged by Petitioners and Intervenor here. ommete application is an application
that has all the required documents listed in 3@ [11-9-2 and therefore, may be
deemed effective per 329 IAC 11-11-1-1. The Redes Additional Information
commonly known as the RAI, was made after theahgubmittal, which, under de novo
review, may be considered by the Court.

329 IAC 11-11-1-1(c) requires that the noti€¢he granting of a permit or the Notice of
Approval must state th#tte permit will not become effective until
(1) All financial responsibility documents have hesxecuted and delivered to
the commissioner in the form and amount specited;
(2) any real estate transfers necessary to veat tilg of the real estate upon
which the permitted activity is to occur in the reof the owner listed on
the application have been completed, executedrenadded and documents
evidencing such transfer have been delivered tadh@mnissioner.

As construed together, these rules anticipaéd teal estate transfers and land use
authorizations may not have been finalized at tiree tof the Notice of Approval is
issued. Therefore, at the time of the Notice ofpiywal final documents cannot be
required and the Notice of Approval is not an ilegpproval of a permit. A contrary
interpretation would yield an absurd result. IDEMinalysis can be completed more
efficiently when a current owner, versus a priomew submits a deed at the time of the
effective date to submit a deed. A prior owner wlonbt be responsible or liable for
pollution or damages to the environment from violag of the permit because the permit
would be issued to the name on the applicationtlatlis the name required to be on the
deed per 329 IAC 11-11-1-1(c). Petitioners artdrirenors have not cited to evidence
supporting their alleged permit deficiencies in gegmit application which would deny
the issuance of the Great Lakes permit as a maitlewv. 329 IAC 11-9-1 and 329 IAC
11-9-2 mandate the necessary information to be dtdzhwith a permit application; 329
IAC 11-9-2 . However, some discretion is providgd329 IAC 11-11-1 in allowing the
commissioner to “determine[] that the applicatisrcomplete.” Here, the commissioner
determined that the application was complete by istsuance of the application.
Petitioners and Intervenors have provided no ewdethat IDEM was incorrect in
determining that the application as complete whemais submitted to IDEM. 329 IAC
11-11-1 (c) further prohibits the permit from becong effective until an applicant
complies with specified conditions, including docmtation of a completed real estate
transaction. By its limitation on permit effectness pending proof of compliance, the
terms of 329 IAC 11-11-1(c) provide further indicat that applicants are afforded some
flexibility in finalizing the land transfers and nd usage authorizations needed to
accomplish a permit’s terms. And, should suchsaations require revision, depending
upon the scope of revision, an approved permit fitadion would be required in
advance of operation.
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IND. CODE 8§ 13-15-3-5 recognizes a two phase process fonifierg procedures.

Whenever a permit is required by any rule of onéhefboards under IC 13-15-1

for the construction, installation, operation, owdification of any facility,

equipment, or device, the permit may be issued aftigr the department staff

has:

(1) approved the plans and specifications; and

(2) determined that the facility, equipment or @devineets the requirement of the
rule.

Therefore, 329 IAC 11-9-2(h) only requires taeat Lakes submit an application that
contains a plot plan that shows how the facilityf Wave road access, i.e. how the facility
will connect to local roads. The regulation doed require that Great Lakes must
demonstrate that it has obtained all certificatiam&l permits to access local roads.
However, the lack of a permitted driveway will alsevent IDEM from allowing Great
Lakes to operate if in fact that condition is true.

Porter County makes the corresponding undigpatkegation that overweight trucks
from the operation of the Transfer Station will inaits roads. Porter County presented
testimony that it has the sole and exclusive juctgzth over the roadways in Porter
County, including County Line Road. Testimony obr@missioner Harper, March 1,
2006, p. 60, I. 20. In addition, the Porter Cou@tyde specifically governs enforcement
of violation of regulated weight limits of vehiclesilizing public rights-of-way in Porter
County. Exhibit 32, admitted March 1, 2006, Port@ounty Code §810.024.050,
10.024.060. This Court does not have the jurigmhicto consider traffic issues that are
within the province of local municipalities. Bothe jurisdiction to consider such traffic
issues, and the enforcement power to enforce Ieggilations cannot be encroached
upon by this Court, should operation of the TranSfation in fact harm Porter County’s
roads.

La Porte County has raised analogous issueenung the zoning and building permits
issued to Great Lakes. La Porte County has sintednthat Great Lakes’ zoning or
building permits status has changed. The La Rootenty Plan Commission and Board
of Zoning Appeals is vested with enforcing its omoming and building issues, not this
Court. IND. CODE 836-7-4¢t seq. IDEM requested, and received proper documentation
relating to the zoning and building permits for #ite. Mansue Test., pp. 11-12. La
Porte County has the jurisdiction to challenge ¥hédity of the zoning or building
permits, not this Court. The lack of appropriateing and/or building permits will also
prevent IDEM from allowing Great Lakes to operdtim ifact that condition is true.
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Petitioners and Intervenor have requested tthiat Court decide that IDEM erred in
issuing the permit because circumstances laterggthnncluding conveyance of real
estate to Great Lakes, driveway permit, road aceesiszoning and building permits.
Petitioners and Intervenors have cited no author@guiring IDEM to review its
permitting decisions prior to determining whethlee permit may be effective per 329
IAC 11-11-1(c) . Public policy is not served byjuring IDEM to review every issued
permit, prior to receiving notice that a facilitytéends to commence operations, for
changed circumstances. Furthermore, this Courtatadecide that IDEM erred based
upon evidence that was not before IDEM at the tifhBe permit does not allow or give
Great Lakes authority or permission to ignore latdés or regulations, nor influence
local decision-making bodies. This Court finds tlthanged circumstances after the
permit has been approved provide an insufficiersisoéor denying the permit. And,
should Great Lakes lack properly conveyed realtestar lack the authority from
appropriate agencies other than IDEM, then sucitidaty will also prevent IDEM from
allowing Great Lakes to operate if in fact suctoadition is true.

Petitioners and Intervenors have also allededt the current property owners are
required to sign financial responsibility documeats part of the permit application.
Statutory construction principals mandate that wigdetermining the meaning of a
regulation or statute that the court must lookhi® purpose of the statute as a whole. 329
IAC 10-9-2 requires that “the owner of the land mpehich the facilityis located also
shall sign the application form acknowledging thend owner’s responsibility in
accordance with 329 IAC 11-11-4.” (Emphasis addedhe Court heard undisputed
evidence that Great Lakes will purchase the prgpedm the current owner prior to
operation, in fact, is required to do so before MDtill allow operations to commence.
Despite having included an expired purchase optoits application to IDEM, at that
point, Great Lakes will be the owner of the landmipvhich the facility is located, and as
such Great Lakes signed the permit application. okimgy at the purpose of the
requirement for financial responsibility requiresat the owner at the time of the
operation is the correct entity to sign documelatieg to financial responsibility.

The Towns raised issues concerning the wetlawdounding the Transfer Station.
IDEM considered the potential for pollution whersugg the Permit. All waste
processing is to occur within a building. Testimar Lawrence Mansue, March 6, 2006
(“Mansue Test.”) p. 8, I. 8. The operation plartloé Transfer Station deals with liquid
wastes that will be collected and will never repokential wetlandsld. at p. 17, Il. 4-18.
IDEM considered the wetland delineation submittgd3dreat Lakes and determined that
neither the construction nor the operation of tmangfer Station will impact wetlands.
Id. at p. 18, Il. 3-8. Furthermore, the issuancehef Permit does not authorize Great
Lakes to impact wetlands or to discharge pollutarts wetlands, and Great Lakes would
be subject to an enforcement action by IDEM if érevto do so.ld. at p. 18, Il. 12-18.
The Towns have introduced no evidence to rebut IEMtermination that the Transfer
Station is not designed or will be operated in anmea that will impact wetlands in the
area. Unsupported general concerns are not suffitbeestablish that a party is aggrieved
or adversely affected.
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IDEM must presume that any person that receavgsermit will comply with the
applicable regulations. The OEA will not overtan IDEM approval upon speculation
that the regulated entity will not operate in adamce with the law.In the Matter of:
327 Article 3 Construction Permit Application Plans and Specifications for Sdney
Wastewater Treatment Plant and Sanitary Sewer System Permit Approval No. 16684,
2004 IN. ENV. LEXIS 22 (Ind. Off. Env. Ajdud., Nower 5, 2004).

Petitioners’ concerns seem to be with the dasdbat the proximity of the transfer
station operations might have on nearby wetladdeese types of damages are not within
the jurisdiction of the OEA, but rather should beught in court of general jurisdiction
such as a suit for damages or for injunctive reltgge e.g. In the Matter of: Objection to

the Issuance of Permit Approval No. 473-05 Mr. Perry Godlove, Godlove Enterprises,
Inc., 2002 IN ENV LEXIS 14 (In. Off. Env. Adjud., Sep22, 2002)(“The Office of
Environmental Adjudication is an administrative doof limited, statutory jurisdiction
and is not endowed with equity jurisdictionld. at *2); In the Matter of Objections to
the Denial of Extesion of Reply Period and DeniaDperating Permit Renewal for the
Mallard Lake Landfill, 2004 IN ENV LEXIS 13 (In. @f Env. Adjud., October 20,
2004)(“This Office does not have the statutory atitl to grant such a request [ request
for damages]’ld. at *1.)

In order to demonstrate that they are likelytevail on the merits, the Towns, Porter
County, and La Porte County have the burden of sigwhat a permit was issued
contrary to law or is somehow deficient as a maifdaw. In the matter of Objection to
the Issuance of Permit Approval No. IN 0061042 Aquasource Services and Technology,
2002 IN ENV LEXIS 18 at *6 (In. Off. Env. Adjud., é&ember 18,
2002)(*Aquasource”).

Petitioners have raised no specific issuedarigihg the validity of IDEM’s decision that

Great Lake’s permit application complies with apable laws and rules. None of the
issues raised by Petitioners and Intervenor addifesspermit’s terms or regulatory

requirements. Petitioners cannot show that thenpavas deficient as a matter of law.
Since Petitioners have not raised any issues mglat the approval of the permit
application, this Court will not overturn IDEM’s digion to issue the permit.

This Court finds that there is no genuine isasdo a material fact and that summary
judgment is appropriate. Neither the Towns, Po@teunty, nor La Porte County have
pointed to a statute or regulation that IDEM viethtin issuing Great Lakes’ permit,
therefore Great Lakes’ is entitled to judgment asadter of law and IDEM’s approval of
Great Lakes’ permit should be affirmed.
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ORDER

AND THE COURT, being duly advised, herelfff NDS AND ORDERS that the Towns, Porter
County, and La Porte County have not shown thatMD&cted incorrectly in issuing Great
Lakes’ permit. THE COURT ORDERS, ADJUDGES AND DECREES that judgment is
entered in favor of Great Lakes and against Peét® and Intervenors. The Petitions for
Review of the Town of Pines, the Town of Beverlyo&#s, and the Porter County Board of
Commissioners, Board President Robert P. Harpeard®ice President John A Evans and
Board Secretary Carole M. Knoblock is therefBi&SM 1 SSED. The Motion to Intervene of La
Porte County is therefor®ISMISSED. All further proceedings before the Office of
Environmental Adjudication are hereeACATED.

You are further notified that pursuant to provisoof IND. CODE 8§ 4-21.5-7-5, the Office of
Environmental Adjudication serves as the ultimatgharity in administrative review of
decisions of the Commissioner of the Indiana Depant of Environmental Management. This
is a Final Order subject to Judicial Review comsistwith applicable provisions of IC 4-21.5.
Pursuant to IC 4-21.5-5-5, a Petition for Judi€laiiew of this Final Order is timely only if it is
filed with a civil court of competent jurisdictiomithin thirty (30) days after the date this notice
is served.

IT ISSO ORDERED this 12th day of September, 2006 in Indianapalis, IN.

Hon. Mary L. Davidsen
Chief Environmental Law Judge
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